IN THE CRIMINAL COURT OF HAMILTON COUNTY, TENNESSEE

STATE OF TENNESSEE,

Nos.: 154361 & 154362
DEATH PENALTY CASE

VE.

EDWARD JEROME HARBISON

ORDER DENYING “MOTION TO RESTITUTE
PRO SE FILINGS BANK UPON COURTS DOCKET"

This matter is before the Court on Edward Jerome Harbison's pro se “Motion (o Restitute
Pro Se Filings Back Upon Courts Docket.” When Mr. Harbison submitted this Motion, he was still
scheduled to be executed on September 26, 2007. Since the submission of the Motion, Mr.
Harbison's execution date has been re-scheduled to January 9, 2008, by the Supreme Court of
Tennzssce by Order dated September 25, 2007. A copy of that order, imcluding Justice Koch's
dissent from the Order, are attached hereto as Exhibit A,

Tnhis Motion, Mr. Harbizon essentizlly secks an Order from this Court discharging the Office
of the Posi-Convistion Defender (PCD) as his court-appointed state court postconviction counsel,
and allowing msidm?ﬁfi*ofm Harbison’s previously filed pro se pleadings which were struck
by this Court as having not besn filed by the PCD. However, this Court does not have the authority
to discharge the PCD as Mr. Harbison's counsel since this Court did not appoint the PCD as Mr.
Harbison's state court postconviction counsel. As set forth in this Court’s Order dated August 29,
2007, (ke PCD was appointed by the Supreme Court of Tennessee to represent Mr, Harbison in any
further state court proceedings arising out of his conviction and death sentence in this case. Assuch,

only the Supreme Court of Tennessee may remove, relicve, or dischargs the PCD from the duty to
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represent Mr. Harkison (n these proceedings. Accordingly, it is therefore ORDERED, ADJUDGED

and DECREED that Mr. Harbison's ‘“Maotion to Restitute Pro Sc Filings Back Upon Courts Docket™

is DENIED.

Ent:r:dthisthc/’c dayufm 2007,
5

JGN XERRY BLACKWOOD, Judge
itting By Designation of Supreme Court

CERTIFICATE OF SERVICE

1, é-érgi { rﬂmﬁ , Clerk, hereby certify that 1 have

mailed 2 frue and exact copy of same to all Counsel of Record this the 2h& day of
. 2007.

CLERK
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IN THE SUPREME COURT OF TENNESSEE
ATNASHVILLE

STATE OF TENNESSEE V. EDWARD JEROME HARBISON

MNo. M1986-00093-SC-OT-DD - Filed: September 25, 2007

ORDER

Or July 17, 2008, this Court sel an execution dote of October 11, 2006, for Edward Jerome
Harbison. On August 15, 2006, the Court re-set the execution date lo February 22, 2007. On
February 1, 2007, the Governor of Tennessse granted an executive reprieve to Harbison to ellow Lhe
Comumiseioner of Correction to review the manner in which death sentences are edministered in
Tennussee and to provide new protocols and related written procedurcs for admimstering 2 sentence
of death, Upon complelion of the Commissioner's review aad expiration of the reprieve, the Courl
re-sct Harbison's execution for September 26, 2007.

On September | 9, 2007, the United States District Court for the Middie District of Tennessee
heid that the Tennessee Department of Correction’s “Execution Procedures for Lethal Injection™
violate the Eighth and Fourteenth Amendments ro the Constitution of the United States and enjoined
the Warden of the Riverbend Maximom Security Institution from executing Edward Jerome
Harbison under the cutrent procedures for lethal injection. The Fuderal District Court, however,
refused to grant a stay. See Harbison v. Little, Casge No. 3:06-1206 (M.D, Tenn. 2007).

On September 24, 2007, the State of Tennessse filed s “Motion to Vacate Order Setting
Execution Dare” requesting that this Court vacate its order setting Harbison’s exscution date for
Seplember 26, 2007 The motion alleged ther the Commissioner of Correclion had represented to
the Office of the Attorncy General that additional time is necded to determina what course of action
the Department will take in regponse to the injunction. Furthermore, the Motion statad that “the

Department will not be in a position to o forward with the exeeution of Mr, Harhison on September
26, 2007,

On Seprember 24, 2007, Donald Dawson of thc Post-Conviction Defender’s Office, wha is

ropresenting Harbison, filed a letter in response to the State's Motion, in which he stated that
Harbizon has no objection to the State"s Motion,

Upon due consideration of the Motion and the letter in response, the Motion is GRANTED.

The Order of May 22, 2007, setting the execution date for Scptember 26, 2007, is herchy
VACATED.

It is hereby ORDERED, ADJUDGED and DECREED that the execution date shall be re-set
and that the Warden of the Riverbead Maximum Security Instinution, or his designee, shall execute
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the sentencs of death as provided by law on the ninth day of January, 2008, unless otherwise ordered
by tiis Court or other appropriate authority.

Counsel for Edward Jerome Harbisen shall provide 2 copy of any order staying execulion of
this order to the Ollics of the Cletk of the Appellate Court in Nashville, The Clerk shall
expediticusly [umish a copy of any order of stay to the Warden of the Riverbend Maximum Security
Institution.

IT 1S 80 ORDERED.

PER CURIAM

J. Koch dissents
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IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

STATE OF TENNESSEE v. EDWARD JEROME HARBISON

No. M1986-00093-8C-OT-DD - Filed: September 15, 2007

Witiam C. Koca, IR, 1., dissanting,

The Stalc of Tennessee has reguested this Court to vacate its May 22, 2007 order scting
Edward Jerome Hurbison's execution for September 26, 2007, As grounds for this motion, the State
asserts that the Commissioner of Comrection has stated that “sdditional time is neaded to determine
what eourse of action the Department will take in response to the injunction in Harbison v. Little”
und that becausw of that injunetion, *'the Department will not be in a position to go forward with the
execution of Mr. Harbison on September 26, 2007." Mz, Harbison, through his sitorneys, has
responded that he has no objection to the State’s motion.

The Court has carcfully considercd the State’'s motion and has decided to delay Mr.
Harbison's cxeculion [or a third time. I respectfully disagree with the Court's decision because |
have concluded that the State has presented an insufficient factual and legal basis to support its
request,

The Qeneral Assembly of Tennessee foresaw this precise circumstance in 1998' and again
in 20007 when it determined that if execution by lcthal injection was found to be unconstitutional
for any reason. exceulion by electrocution would remaia in full forcw and effect. Thus, Tenn. Code
Ann. § 40-23-114(d) (2006) states: “In any case in whick an cxecculion method is declared
unconstitutional, the death sentence shall remain in force until the sentence can be lawfully sxecuted
by any vzlid method of exscution.” The import of this sentence is upavoidable, If execution by
lethal injection is declared unconstitutional, the sxecution may procced by electrocution. The United
Stutex District Court for the Middle District of Tennessee recognized this conclusion when it
declined to grunt a sty of execution in Harbison v. Linle,

The State is not without remedy in this case. Norwithstanding Tenn. Code Ann. § 40-23-
114{d), the Governor of Tennessee may grant a temporary repricve to allow the State Hme to

Loce Act of Apr. 29, 1998, ch. 952 § 4, 1998 Tonn. Puk. Atk 757,

28ue Actaf Mar 29,2000, ch. 814, § 5, 2000 Tenn, Pub. Acts LESS,
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detcrmine the course of action it shonld take. Tenn. Const. arr. 1L § 6: Tenn. Code Ann. § 40.27-
101 (2006). However, we judges must adhere {o the otberwise valid stanutzs passed by the General
Assembly, Whileposiponing the exacution datemight be appropriate to snable the parties to address
the application of Tenn. Code Aon. § 40-23+114{(d), not requiring the partics (o address Tenn, Code
Ann, § 40-23-114(d)"s applieation to this case does a disservice to the General Assembly.

WILLIAM C, KOCH, IR., J.

E

T el -4

WirAs bk LOADE =20= 1750



